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Decision
1. The decision of the Tribunal is that the Applicant was on the relevant
date entitled to acquire the right to manage the subject premises.

NB Later reference in this Decision to a number in square brackets ([ ])
is a reference to the page number of the volume of papers provided to
us for use at the hearing.

Procedural History



This is an application made pursuant to section 84(3) of the Act for a
determination that the Applicant was on the relevant date entitled to
acquire the right to manage the premises.

Evidently 104 Choumert Road comprises a block of 12 self-contained
flats all let on long leases and each of which also demises a
designated parking space.

By a claim notice dated 17 March 2012 [G1] the Applicant gave notice
that it intended to acquire the right to manage the premises on 6
September 2012.

By a counter-notice dated 25 April 2012 [J1] given on behalf of the
Respondent it was denied that the Applicant was entitled to acquire the
right to manage. Two grounds were cited:

1. By reason of section 80(8) of the Act — claim notice to
contain particulars required by regulations to be given; and

2. By reason of section 80(9) of the Act — claim notice to
comply with the form of claim notices as may be prescribed
by regulations.

By a further counter-notice dated 26 April 2012 [J4] given on behalf of
the Respondent it was denied that the Applicant was entitied to acquire
the right to manage. Three grounds were cited:

1. By reason of section 80(8) of the Act — claim notice to
contain particulars required by regulations to be given;

2. By reason of section 80(9) of the Act — claim notice to
comply with the form of claim notices as may be prescribed
by regulations; and

3. By reason of section 80(3) of the Act — a requirement that the
claim notice must state the full name of each person who is
both the qualifying tenant of a flat contained in the premises
and is a member of the RTM company and the address of
his flat.

Neither of the counter-notices specified or detailed the irregularities
complained of. By letter dated 30 April 2012 [K2] the Applicant's
representative sought clarification and reasons from the Respondent.
The Respondent's agent replied by letter dated 4 May 2012 [K4],
stating that they would take instructions and revert. There is no
evidence before us that they did revert as they said they would.

On 15 June 2012 the Tribunal received the application [A1]. Directions
were given on 25 June 2012 [N1]. The parties were notified that it was
proposed to determine the application on the papers, pursuant to
Regulation 13, but that if a party requested an oral hearing it would
take place at 10:00 Wednesday 5 September 2012. No request for an
oral hearing has been received.



10.

11.

Direction 2 required the Respondent to file and serve a statement of
case giving in full the reasons for its objections to the claim notice, by
20 July 2012. The Applicant was to file and serve a statement of case
in reply (if it wished to do so) by 3 August 2012.

The Tribunal received a statement of case filed on behalf of the
Respondent it is dated 19 July 2012. Evidently it did not reach the
Applicant until sometime later. The gist of the Respondent’s case is
that it had learned there was a mortgagee in possession of flat 12 and
that there is no evidence that notice of invitation to participate was
“received or sent to the Mortgagee in possession.”

It was also asserted that the claim form gave wrong particulars of the
leases as they did not define the flat together with the demised parking
spaces. Complaint was made that the particulars given do not say what
will happen to the car parking spaces if the application were
successful. It was asserted that the Applicant had not specified that it
would take over the full management of the property including the
parking spaces with the result that the Respondent will still have to
employ managing agents to manage the car park area, which, it
asserted the Applicant will not have control over. It was contended that
the Applicant would be taking over the management of the building
only and that it could not do so.

The Applicant says that it did not receive the Respondent's statement
of case from the Respondent direct but only from the Panel office when
a copy was sent by email on 28 August 2012.

The Applicant’s statement of case in reply is dated 30 August 2012. It
states that it was copied to the Respondent and to its agent, by first
class post and email. No response, objections or submissions have
been received from the Respondent in relation to it. Insofar as may be
necessary and in the interests of justice and fair play we granted to the
Applicant a retrospective extension of time to 3 September 2012 for the
filing and service of its statement of case in reply.

The gist of the Applicant's statement of case in reply is that at the date
of the claim notice the sole registered proprietor of flat 12 was Ashwin
Kumar Gokalgandhi and that he was also an original member of the
RTM company. They assert that the lessee’s mortgagees appointed
receivers on 26 April 2012, a date after the giving of the claim notice.
They also assert that the receivers are not a mortgagee of the fiat as
alleged. They point out that even if there were to be an issue with flat
12 that still leaves 10 out of the 12 qualifying tenants participating in
the acquisition of the right to manage.

As to the parking spaces the Applicant submits that there was no need
to make specific mention of them as they are demised under the flat
leases and there are not separate leases for the parking spaces. They
also assert that the claim notice defined the premises as ‘104
Choumert Road London Se15 4AA’ which is the same definition used
in the registered title of the freehold interest. The Applicant denies



there was or could be any misunderstanding or confusion that taking
over the management of the block would also include taking over
management of the parking spaces.

The premises and the leases

12. A copy of the official copy of register of title as issued by the Land
Registry (dated as of 20 March 2012) in respect of the freehold title is
at [M40]. The Title Number is SGL93868.The Respondent was
registered as proprietor on 18 January 2010. The Property Register
describes the land and estate comprised in the title as:

“The Freehold land shown edged red on the plan of the
above Title filed at the Registry and being 104 Choumert
Road, London (SE15 4AA).”

13. A copy of the official copy of register of title as issued by the Land
Registry (dated as of 14 September 2010) in respect of flat 12 is at
[M37]. The Title Number is TGL279504. The Property Register
describes the land and estate comprised in the title as:

“The Leasehold land shown edged with red on the plan of
the above Title filed at the Registry and being Flat 12, 104
Choumert Road, London and Parking Space 12 (SE15
4 AA)‘ ”

The Proprietorship Register states, so far as relevant:

“1.  (18.09.2006) PROPRIETOR; ASHWIN KUMAR
GOKALGANDH!I of 18 Ashgrove Road, Ashford,
Middlesex TW15 1NU.”

The Charges Register records that a charge in favour of Heritable Bank
PLC was registered on 18 September 2006.

14. As neither of the parties had provided any evidence of the appointment
of receivers or that a mortgagee might have exercised statutory rights
or contractual rights to take possession of the demised premises, the
Tribunal carried out a search of the register on 6 September 2012.

The Proprietorship Register states, so far as relevant:

*1. (18.09.2006) PROPRIETOR; ASHWIN KUMAR
GOKALGANDHI care of Jon Gershinson and Louisa Jane
Brooks, of Allsop LLP, 33 Wigmore Street, London W1U
1BZ.

4. (14.08.2012) The proprietor's address for service
has been changed.”



The Charges Register continues to record the charge in favour of
Heritable Bank PLC which was registered on 18 September 2006.

Discussion and findings

The ‘mortgagee in possession point’

15.

16.

17.

18.

There seems no doubt that a charge by way of legal mortgage was
registered on the title of Flat 12 on 18 September 2006.

There is no evidence before us upon which we can rely with any
confidence that the mortgagee has exercised such rights as it may
have to take possession of Flat 12. We infer, from the Proprietorship
Register entries shown on the search undertaken by us that on 14
August 2012 the change in the proprietor’s address for service to:

“care of Jon Gershinson and Louisa Jane Brooks, of
Allsop LLP, 33 Wigmore Street, London W1U 1BZ.”

was, on the balance of probabilities, brought about because the
mortgagee had exercised a right to appoint receivers. There is no
evidence before us as to when those receivers may have been
appointed. We observe, drawing on our accumulated experience in
these matters, that it is common practice for receivers appointed by
banks or building society’s to notify the Land Registry of a change in the
proprietor's address for service fairly promptly after the date of their
appointment.

It is to be noted that as 6 September 2012 the registered proprietor
continued to be named as Ashwin Kumar Gokalgandhi and the only
change made since the official copy of the register as at 14 September
2010 was the address for service of that person.

Section 75(2) of the Act defines a qualifying tenant as the person who
is the tenant of the flat under a long lease. Section 76(2)(a) defines a
long lease as one granted for a term of years certain exceeding 21
years.

Such long leases are required to be registered at the Land Registry.
Section 58 Land Registration Act 2002 makes provisions to ensure the
conclusiveness of the register. It provides that upon the entry of a
person in the register as the proprietor of a legal estate, that estate is
deemed to be vested in him as a result of registration.

A registered proprietor does not cease to be the registered proprietor
because receivers may have been appointed and/or that those
receivers may have taken or are in the course of taking steps to
enforce rights granted by a mortgage deed.
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It may well be that the receivers have a right to effect a disposition of
the legal estate in Mr Gokalgandhi’s name but unless and until they do
so Mr Gokalgandhi continues to be the registered proprietor of the legal
estate created by the lease and thus he continues to be the qualifying
tenant for the purposes of the Act.

We find that at the time when the claim notice was given Ashwin
Kumar Gokalgandhi was the registered proprietor of the lease of Flat
12 and as such he was also the qualifying tenant for the purpose of the
Act. Thus we find the claim notice was correctly given to him and that
since it is not disputed that he was then a member of the RTM
company it was not necessary that any notice of invitation to participate
should have been given to him.

Accordingly the challenge to the claim notice on this ground fails.

The car park spaces point

21.

22.

23.

24,

The challenge appears to be that the claim notice does not give the
correct particulars of the leases, in that they do not describe the flat
and parking space demised by the lease. It appears to be alleged that
this failure led to some confusion on the part of the Respondent as to
whether the Applicant was also taking over the management of the
parking spaces.

The Right to Manage (Prescribed Particulars and Forms) (England)
Regulations 2010 Sl No 825 (the 2010 Regulations) came into effect
on 19 April 2010. Regulation 4 makes provision for the claim notice to
contain, in addition to the particulars required by section 80(2) to (7) of
the Act, further specified information.

The form of the claim notice is prescribed and set out in Schedule 2 to
the 2010 Regulations.

Material to present purposes are Parts 1 and 2 of the Schedule to the
claim notice.

Part 1 of the Schedule (and also section 80 (3) of the Act) requires
there to be set out the full name of each person who is both a
qualifying tenant of a flat contained in the premises and a member of
the RTM company and the address of his flat. Part 1 of the Schedule to
the subject claim notice is at [G3].

Part 2 of the Schedule (and also section 80(4) of the Act) requires
there to be set out, in relation to each such person named, such
particulars of his lease as are sufficient to identify it, including:

(a) The date on which it was entered into;
(b) The term for which it was granted,;
(c) The date of the commencement of the term, and



25.

26.

27.

28.

(d) Such other particulars of the lease as are necessary to
identify it — there is a note in the form of the claim notice set
out in Schedule 2 to the 2010 Regulations to the effect that
this provision may be ignored if no other particulars need to
be given.

Part 2 of the Schedule to the subject claim notice is at [G3]. It can be
seen that in relation to each flat the information given is:

(a) The number of the flat;

(b) The date the lease was entered into;

(¢) The term of the lease;

(d) The date of commencement of the term;

(e) Particulars of the lease as regards the full address of the flat

and the names of the original parties to the lease; and
(f) The Title Number.

We are satisfied that the information given in the claim notice is
compliant with section 80(3) of the Act and that the claim notice is
compliant with sections 80(8) and 80(9) because the particulars
required by the 2010 regulations are given and the claim notice is in
conformity with the form of notice prescribed by the 2010 regulations. It
is to be noted that the Act and the 2010 regulations are quite specific
as to the nature and extent of the detail and information to be given,
largely to enable the lease to be identified. But, there is no express
reference or requirement to give, identify or describe the nature and
extent of the premises demised by the lease. It appears to be sufficient
to give the address of the flat. We find that in the present case all of
the required information and particulars have been given to enable the
Respondent to identify the leases of each of the participating qualifying
tenants.

The above finding is sufficient to deal with the three matters of
complaint raised in the counter-notices.

The Respondent’s statement of case raises a further issue and that is
the address of the premises given was insufficient and led or could
lead to some confusion over the nature and extent of the estate over
which the right to manage was to be exercised.

First we note that section 80(2) of the Act requires that the claim notice
must specify ‘the premises”. The prescribed form of claim notice
instructs in paragraph 1 “... claims fo acquire the right fo manage
[name of premises to which nolice relates] (‘the premises’).” Thus
reading the two requirements together we find that the requirement to
be complied with is to name the premises. There is not a requirement
to give a description of or an explanation of the nature and extent of the
premises; it is simply to name them. In the present case the claim
notice names the premises as being “104 Choumert Road London
SE15 4AA”. This is the same name or description of the freehold land
as recorded in the Property Register at the Land Registry. We find that
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32,

33.

34.

the Applicant has complied with the statutory requirements and has
adequately and properly named the premises to which the claim notice
relates.

The Respondent’s statement of case implies a criticism of the Applicant
in not making specific reference to the car parking spaces and
suggests that this omission might lead to confusion on the part of the
recipient of the notice.

The leading modemn authority on contractual notices is Mannai
Investment Co Limited v Eagle Star Assurance Co Limited [1997] AC
749 and the oft cited speech of Lord Hoffman and his approach to
construction and the requirements to be observed, and the reasonable
recipient test.

The general principles also apply to statutory notices. Where a notice is
challenged on the ground that it contains an inaccuracy or an omission,
the approach of the court will vary depending on whether the
inaccuracy or omission relates to a requirement merely to convey a
particular meaning or whether it relates to a ‘formal requirement’.

If the inaccuracy or omission relates to a requirement to convey a
particular meaning, the validity of the notice is likely to depend on
whether, notwithstanding the inaccuracy or omission; the notice would
convey the required meaning to the reasonable recipient — that is to
say a reasonable person in the circumstances of the parties. Thus the
focus of the court’s enquiry is to be on the interpretation of the notice
itself when read in the light of the circumstances in which it has been
given.

However, if an inaccuracy or omission has resulted in a failure to
comply with a ‘formal requirement’ (such as a failure to include a
prescribed statement in a notice or a failure to adopt a prescribed
form), the notice is likely to be invalid unless it can be established that,
on the proper interpretation of the provision under which the notice has
been given, non-compliance with the ‘formal requirement’ does not
invalidate the notice (i.e. on the ground that the requirement is merely
‘directory’ rather than a ‘mandatory’).

It appears that the Respondent's complaint is that there was an
omission, in the sense that the claim notice omitted to mention the car
parking spaces. We accept that the claim notice did not mention the
car parking spaces but we find that there was no mandatory or
directory obligation that it should do so. This finding of itself is sufficient
to dispose of the Respondent’s objection.

We find we can go further. The approach which may be adopted must
reflect the factual matrix and the position of a reasonable recipient in
the circumstances of the parties. The Respondent is a substantial
investor in the residential ground rent market. it is well used to
receiving and scrutinising claim notices given under the Act. The
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subject premises comprise only twelve flats and all leases include in
the demise a designated parking space. All twelve leases were granted
directly by the freeholder at the material time. This is not one of those
cases where derivative sub-leases have been granted, full details of
which may not be clear to the Respondent.

We can infer that the Respondent will have some knowledge of the
direct leases to which the freehold title is subject. We infer enquiry
about the leases would have been made at the time of acquisition of
the investment in January 2010. We infer that the Respondent will have
been well aware that the freehold title includes the car parking spaces
and that each of those spaces has been demised by the leases.

Against this background we find that a reasonable recipient of the claim
notice circumstanced as the Respondent was, would not have been
confused or misled and would readily have understood that the right to
manage was being claimed over the whole of the premises known as
104 Choumert Road to include all of the block of flats, the parking
spaces and any garden, grounds or amenity land.

Accordingly for the above reasons the challenge to the claim notice on
the ground that it failed or omitted to mention the car parking spaces
fails.

John Hewiitt
Chairman
10 September 2012



